IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

DESIREE C. NANETTE,
Maintiff
Case No. RWT 03-CV-925

VS.

JOHN SNOW, Secretary,
Department of Treasury,

* ok ok *F ¥ % % x ¥ *

Defendant

MEMORANDUM OPINION

Plaintiff, Desiree C. Nanette, brings this employment discrimination action against
John Snow, Secretary, Department of Treasury, the entity that oversees her former employer, the
Internal Revenue Service (“the IRS”), pursuant to the Rehabilitation Act of 1973, as amended, 29
U.S.C. 8§ 701 et seq., alleging claims of failure to accommodate and disparate treatment. Presently
pending and ready for resolution are Defendant’ s Cross-Motion to Dismiss or, in the Alternative for
Summary Judgment and Plaintiff’s Cross-Motion for Summary Judgment. For the reasons that
follow, the court will grant Defendant’s Cross-Motion for Summary Judgment and deny Plaintiff’s
Cross-Motion.

l.

Nanette began her employment with the IRS in 1982, as a seasonal, taxpayer service
representative. Pl.’s Cross-Mot. Summ. J. Ex. 1 (Nanette Dep. at 35). From 1983 to 1993, Nanette
worked as a revenue officer. In 1993, she became a program analyst in the Information Systems
Division of the IRS, the position she held at the time she was discharged on June 11, 1999. Asa
program analyst, Nanette' s responsibilities included gathering information, analyzing the material,

drafting documents and transmitting reports to the appropriate individuals. See Def.’s Cross-Mot.



Summ. J. Ex. 11 (Nanette Dep. at 28).

In 1996, Nanette worked at the IRS Rosslyn, Virginia, work site. In May of that year, she
developed arespiratory condition that caused her to be absent from work for most of three months.
Her condition was alegedly triggered on or about May 7, 1996, by achemical spill (overflow of the
men’s room and seepage of the overflow) that contaminated the ventilation system at the Rosslyn
facility. Her symptoms allegedly included severe headaches, memory loss, confusion and various
other ailments.

In late 1996, as part of the effort by the IRSto consolidate its operations, Nanette’' s work
location was changed from Rosslyn, Virginia, to the New Carrollton Federal Building (“NCFB” or
“the New Carrollton building”) in Lanham, Maryland. In March of 1997, she asserted that she could
not work at NCFB because environmental stimuli present there exacerbated her multiple medical
conditions, including asthma, reactive arthritis and chemical sensitivity, Pl.’s Cross-Mot. Summ. J.
a 7, “cauging her] to be unusually sensitiveto irritants found in and around office buildings such as
construction dust, cleaning chemicalsand fumes, air fresheners, pesticides, parking lot and car fumes,
and ‘off gassing.”” Id. at 12.> Based on the alleged exacerbation of her medical condition, she took
two weeks of sick leave. Def.’s Cross-Mot. Summ. J. Ex. 11 (Nanette Dep. at 96). Id. However,
Nanettedid not return to work after thetwo-week sick leaveended. Instead, in aletter dated April 20,
1997, and in response to arequest from Dave Williams, her then supervisor, for awritten statement

of accommodations requested by her, she wrote, in part:

! Nanette explains that “off gassing” isthe process whereby chemicals are released
naturally from almost all manufactured materials. Pl.’s Cross-Mot. Summ. J. at 12 n. 2.
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Y ou requested awritten statement of accommodations. | would like accommodationsthat do
not make me sick. My current understanding of what won’'t make me sick isasfollows: no
cleaning chemicals used when | am present, good clean fresh air circulation, not located near
a copier, no perfumes, no colognes to be used by individuals in my area, no new carpets,
carpet glue, no recent paint, or new furniture, windows that open to the outside, no building
construction currently being done, and anything else that my doctor might be aware of that
| have left out of thisletter. The contact with the abovelisted itemsisnot limited to my work
area but to the elevator, lobby and any other environment I must come in contact with from
my car to the work area.
Pl.’s Cross-Mot. Summ. J. Ex. 14. The letter concluded by requesting an advance of sick leave as
follows: “[d]ue to extensive medical symptoms and doctors appointments | am requesting that you
advance me sick leave until the workman’s compensation ruling.” 1d.
Nanette's physician, Dr. Leila H. Zackrison, wrote an undated letter to the IRS doctor,
Dr. Presant, referencing avisit of April 18, 1997, stating that Nanette' sreactive arthritis “had done
quite well on antibiotic therapy with near resolution of all her symptoms until some time in January
after a move to the New Carrollton Building . . . . [when] she reported exposure to poor air
circulation, chemicals, fumes and other building construction material.” 1d. Ex. 7. Dr. Zackrison
concluded:
Aslong as hazardous material are avoided, 100% recovery is expected. She will always be
at risk of having flares from various triggers, which would include environmental, food and
infectious processes but, the current flare [sic] caused by the fumes exposure, should resolve
without any residual deficit. Thisassumesthat her new work situation is such that there are

no exposures to chemicals, various cleaning agents, fumes, paint and that the cleaning crew
perform their jobs after hours when the employee is not present.

In response to Nanette's claims of numerous medical conditions and symptoms, the IRS
attempted to accommodate her. During her absence, the IRS offered Nanette transfers to facilities

in Crystal City and Bailey’s Crossroads, in Virginia. Def.’s Cross-Mot. Summ. J. Ex. 11 (Nanette



Dep. at 162-172). Nanette recallsthat the IRS made the transfer offers “ pretty close to each other.”
Id. at 172. Nanette visited each location to test whether the buildings were acceptable to her. Id. at
163 and 166. After spending a few hours, at the most, at each location she found the facilities
unacceptable. Id. at 164 and 166. The IRS also referred Nanette for an interview for a position at
Tyson's Corner, one of her desired locations. After being interviewed for the position, however, she
was not selected for thejob. Pl.’s Cross-Mot. Summ. J. at 20.
The IRS also considered retrofitting a computer room as an office for Nanette. |d. at 20-22.
In a letter dated September 3, 1997, Dr. Grace Ziem, one of Nanette’'s physicians, listed nine
accommodations at NCFB “that would have to be resolved before [Nanette] is able to attempt this.”
Id. at Ex. 8. Specifically, Dr. Ziem wrote:
Y ou have suggested that she use the computer room in Building B. There are still multiple
problems with Building B that would have to be resolved before she is able to attempt this.
Theseinclude the following accommodations: 1) Removal of air freshenersfrom bathrooms
shewould use[;] 2) An activated charcoal air filter with the capacity to filter all of the space
and emitted contaminants from the computer room. The design and capacity of this model
needsto be approved by an expert in field: Jim Nigra (818-889-6877) or Natalie Golas (301-
279-0488)[;] 3) No petrochemicals or pesticides used in the patients area or any area she
would use or walk through([;] 4) No cleaning products containing petrochemicals or irritants
such as ammonia or chlorine in the patient’s work area or area she would need to walk
through[;] 5) A window that opensin case of a problem building exposure that she could not
rapidly escape[;] 6) Permission to leave the building in case of unanticipated exposure[;] 7)
Advance natification when there will be any pesticide use in this building or any building
sharing air supply with this building[;] 8) Provision for the patient to eat in a nontoxic area
... [;] 9) Education of fellow employees regarding scented products.
Id. Inthat letter, Dr. Ziem also requested that Nanette be allowed “to work from her home since she
has experienced severe disabling symptomsin [NCFB] and since all buildingswere renovated using

roughly the same materials at the sametime.” Id.

Nanetteremained absent fromwork for eight months, from April through November of 1997.



In November she returned to work at the NCFB location for approximately six to seven weeks
through Christmas. Def.’s Cross-Mot. Summ. J. Ex. 11 (Nanette Dep. at 178 and 185). Then,
claiming that her symptoms had resurfaced, Nanette stated that she had to leave the building. She
refused to return to NCFB and remained absent from work for the next twelve months.
Oneof Nanette' sphysicians, Dr. Zackrison, in aletter related to adoctor’ svisit on December
9, 1997, wrote, “[c]urrently for medical reasons, sheis counseled not to return to the New Carrollton
building and requests to transfer to another building or to be able to telecommute are strongly
suggested.” Pl.’s Cross-Mot. Summ. J. Ex. 5.2 Soon thereafter, in another one-paragraph letter
referencing avisit of December 12, 1997, Dr. Zackrison wrote:
Nanette has developed a well-documented clinical medical illness that is caused and
exacerbated by environmental exposuresat [NCFB]. Exposuretotheseenvironmental trigger
has been serious enough to cause her reactive airway disease, dermatitis, inflammatory
arthropathy, malar rash, fatigue and general ill feeling. It is medically necessary that all
exposure to the environment of the New Carrollton building be discontinued indefinitely.
Even part-time exposure causes significant exacerbation of her medical illness.
Id. Ex. 12. Dr. Zackrison’sletter concluded by stating, “[i]t isfelt to be medically necessary that []

Nanette be transferred to Tysons (or any other work site that has no deteriorating affect [sic] on her

medical status) and that this be instituted immediate.” 1d.

2 The letter also states:

She was totally asymptomatic prior to her exposure. There appearsto be a causal
relationship. Continued or persistent exposure potentially can do great harm that
potentialy could cause irreversible damage and long term suffering from a chronic
connectivetissue disease. It isnot surprising that the laboratory data do not reflect her
current level of symptoms.

Pl."s Cross-Mot. Summ. J. Ex. 5.



In afiled memorandum dated December 19, 1997, Dr. Zackrison wrote, “(e)very additional
exposureto the New Carlton [sic] building leadsto worsening of her respiratory and muscul oskel etal
symptoms.” 1d. Ex. 10. The letter also stated, “[s]he is not sure but there is possible similar
symptoms but probably not to the same extent at [NCFB] inthe Tysonsbuilding.” 1d. Dr. Zackrison
recommended “environmental avoidance of triggers.” 1d.

Dr. John M. Balbus, another physician, wrotein aletter dated December 23, 1997, that he had
evaluated Nanette “ pre- and post-exposure upon her return to work place. . . in November.” 1d. Ex.
18. Theletter explained that during an officevisit on December 2, 1997, Nanette“ noted. . . hip pain,
painful fingers, painful knees and ankles, swollen lymph nodes, a stuffy runny nose, memory
problems and headaches.” Id. The letter observed that a physical exam found “some puffiness. . .
to her face. . . . mild swelling of theanklesand wrists. . . . no frank arthritis. .. .” 1d. Theletter also
states that laboratory testing revealed “no significant laboratory abnormalities.” 1d. Dr. Balbus
recommended that Nanette “not return to her present work place” and concluded “[i]t is possible that
[] Nanette will have similar reactions in other work places. | believe, however, that is it [SiC]
medically indicated that she have atrial of workingin different work placesthat do not have ahistory
of indoor air problems or poor ventilation.” 1d.

A one-pageletter dated January 8, 1998 from Dr. Zackrison observed that Nanette* continued
to be symptomatic with persistent exposureto her usual environmental triggersat the New Carrollton
Building.” Id. at Ex. 5. The doctor noted that the IRS had “not made accommodations’ and that
Nanette“[p]ersistswithfatigue, arthralgias, glandular swelling, paresthesias, memory difficulty, sense
of shortness of breath, SICCA symptoms and an intermittent sore throat[] and [h]eadaches are a'so

variable.” |d.



While absent from work in 1998, Nanette began pursuing permanent disability retirement.
In aletter dated July 10, 1998, Dr. Alan R. Vinitsky concluded that “unless her employer faithfully
and without hesitation actively seeks to provide a safe environment, Ms. Nanette should be granted
adisabled retirement.” Pl.’s Cross-Mot. Summ. J. Ex. 9. Dr. Vinitsky’sreport aso noted:

In addition, given her reactivity to substances which are known to be used in her workplace

(scented cleaning products, for example), the demand for time constraints, travel

requirements, and diverse socia interactions, it is extremely likely that Ms. Nanette will

frequently react to her environment at New Carrollton and will fatigue or rel apse at the present
time.
Id. Nanette's claim for permanent disability was denied.

In October of 1998, the IRS directed Nanette to return to work at the NCFB location by
October 19, 1998. Pl.’sCross-Mot. Summ. J. Ex. 30 (stating, “[y]ou have been continuously absent
from the office since January 16, 1998. Y our prolonged absence from the office has placed an undue
hardship onthe Branch”). ThelRS subsequently extended the deadline for Nanette to report to work
to January 4, 1999. Id. On January 4, 1999,% Nanette wrote to the IRS stating, “[m]y doctor has not
released me to return to work at [NCFB]. . . . If | return to [NCFB] as you demand | could suffer
irreversibledamage.” 1d. Ex. 15. Nanette requested amonth long extension of the deadline by which

thel RS had directed her to returnto work and restated her request for atransfer asan accommodation.

Seeid. By the end of February, Nanette had not returned to work.

3 This letter contained in the record is dated January 4, 1998. However, athorough
review of the record more accurately reflects that the letter was written in 1999. See Pl.’s Cross-
Mot. Summ. J. at 30. Specifically, the letter requests an extension of the January 4, 1999
deadline by which she was to return to work, asthe IRS directed in aletter dated December 16,
1998. Seeid. Thus, Nanette could not have requested an extension on January 4, 1998, when
the IRS' s deadline was not communicated to her until almost ayear later in December of 1998.
Accordingly, the record does not support, as Nanette clamsin her motion, that on January 4,
1998 she “again asked for atransfer” formally in writing. See Pl.’s Cross-Mot. Summ. J. at 15.
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In aletter dated February 23, 1999, the IRS directed that Nanette return to work at NCFB by
March 8, 1999. Pl.’sCross-Mot. Summ. J. Ex. 30. Theletter also notified her that “ effortsto secure
areassignment outside of [NCFB] have been unsuccessful.” 1d. The IRS subsequently extended the
deadline for Nanette to return to work to April 19, 1999. 1d. On April 27, 1999, the IRS notified
Nanette of itsintent to discharge her.* 1d. at Ex. 31. Nanette responded in aletter dated May 6, 1999,
“1 am ableto perform the duties of my position. | am asking to work from another location. | am sure
arrangements can be made and workable conditions can be arrived at if we work together.” Id. Ex.
17. When Nanettedid not return to work, the IRS discharged her effectiveJJune 11, 1999. 1d. Ex. 32.°

.
The parties have filed cross motions for summary judgment.® Summary judgment is

appropriate"if the pleadings, depositions, answerstointerrogatories, and admissionsonfile, together

* The letter reads, in part:
Agency records reveal that you have been absent in excess of 1828 hours during the period
August 4, 1996 through January 16, 1998. Additionally, from January 19, 1998 to the present —
over one year — you have not reported for duty. In aletter dated October 8, 1998, after learning
that your request for disability retirement had been disapproved by OPM, | directed you to return
to the workplace by October 19, 1998. Y ou did not return to duty. However, asindicated in my
January 4, 1999 |etter to you, that return to duty date was extended until January 4, 1999, in order
for you and this office to explore possible reassignment opportunities. 'Y our written response,
dated January 4, 1999 requested an additional extension, to February 4, 1999, to which | agreed.
Then, in aletter dated April 6, 1999 | informed you that no reassignment opportunities had been
found, and directed you to return to the workplace by April 19, 1999. To date, you have not
returned to duty and there is no indication that you will return to work in the foreseeable future.
Pl.’s Cross-Mot. Summ. J. Ex. 31.

® This letter references aletter from Nanette dated May 28, 1999. The record does not
contain a copy of that |etter.

® Alternatively, the Defendant moves for dismissal of Nanette's claims. Because the
Motion relies upon matters outside the pleadings, it will be treated in al respects as a motion for
summary judgment.



with the affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to ajudgment as amatter of law." Fed. R.Civ.P. 56 (c). The moving party
"bears the initial responsibility of informing the district court of the basis for its motion" and

"demonstrat[ing] the absence of agenuineissue of material fact." Youngv. Prince George's County,

Maryland, 355 F.3d 751, 754 (4th Cir. 2004) (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 323

(1986)). Upon such a showing, the burden shifts to the nonmoving party to "set forth specific facts
showing that there is a genuine issue for trial." Fed.R.Civ.P. 56(e). In satisfying this burden, the
nonmoving party must support the asserted claims with evidence that is significantly probative.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). Thus, "[a] mere scintillaof evidenceis

not enough to create a fact issue; there must be evidence on which ajury might rely.” Barwick v.

Celotex Corp., 736 F.2d 946, 958-59 (4th Cir.1984) (citations omitted). The nonmoving party's

failure to set forth such evidence renders summary judgment appropriate. Young, 355 F.3d at 755.
1.

Nanette maintains that under the circumstances presented, where she was fired for being

unavailable for work and she was unavailable because the New Carrollton building made her sick,

“thereisno need to apply the burden shifting schemefrom McDonnell-Douglas] Corp. v. Green, 411

U.S. 792 (1973)] . . . because there is no dispute as to the reason for [her] discharge.” Pl.’s Cross-
Mot. Summ. J. a 37. Rather, she arguesthat “this case presents the direct questions of whether the
dischargeviolated thelaw because[theIRS] failed to accommodate[ her] disabilities, . . . and whether
[the IRS] treated her differently than similarly-situated, non-disabled program anaysts.” Id.

Assuming that the burden-shifting scheme of McDonnell Douglas is inapplicable, as she argues,

because the reason for her discharge, i.e., her unavailability, is undisputed, Nanette has nonethel ess



failed to show that the discharge violated the law.’

The basic tenet of the Rehabilitation Act of 1973, which governs employee claims of
disability discrimination against thefederal government, isthat the government must take affirmative
steps to accommodate the handicapped, except where undue hardship would result. See 29 C.F.R.
§ 1614.203; Barth v. Gelb, 2 F.3d 1180, 1183 (D.C. Cir. 1993). The law prohibits discrimination
against "a qualified individual with a disability” with respect to "job application procedures, the
hiring, advancement, or discharge of employees, employee compensation, job training, and other
terms, conditions, and privilegesof employment.” 42U.S.C. §12112(a). A "qualifiedindividual with
a disability" is defined as "an individual with a disability who, with or without reasonable

accommodation, can perform the essential functions of the employment position that such individual

"“The McDonnell Douglas test is designed to circumvent afactual dispute over the
reasons for discharge, and is therefore most appropriate when the defendant disavows any
reliance on discriminatory reasons for its adverse employment action.” Williams v. Channel
Master Satellite Sys., Inc., 101 F.3d 346, 348 n.1 (4th Cir. 1996) (internal quotations and
citations omitted). Nonetheless, traditional burdens of proof still apply. In Barth v. Gelb, 2 F.3d
1180, 1186 (D.C. Cir. 1993), the D.C. Circuit articulated the following approach for cases where
the employer’ s determination that the employee was not qualified for a particular position takes
into consideration reasons related to the employee’ s disability. There the court stated:

These cases deal with objective claims that may be tested through the application of
traditional burdensof proof . . .. [A] plaintiff must establish that (a) he is handicapped but,
(b) with reasonable accommodation (which he must describe), he is able to perform the
“essential functions’ of the position he holds or seeks. See29 C.F.R. § 1613.702(f); seealso
id. 81613.704(a), (b). Asintheusual case, it would then be up to the employing agency to
refute that evidence. The burden, however, remains with the plaintiff to prove his case by
a preponderance of evidence.

Barth, 2 F.3d at 1186.
8 In 1992 Congress amended the Rehabilitation Act to incorporate the substantive

standards of the Americans with Disabilities Act, which is not otherwise applicable to federal
employees. See Rhoadsv. Fed. Dep. Ins. Corp., 257 F.3d 373, 388 n. 13 (4th Cir. 2001).
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holds or desires.” Id. 8 12111(8). In order to establish a violation under the Rehabilitation Act, a
plaintiff must prove: "(1) that [s]he has a disability; (2) that [s]he is otherwise qualified for the
employment or benefit in question; and (3) that [s|he was excluded from the employment or benefit

due to discrimination solely on the basis of the disability.” Doev. Univ. of Maryland Medical Sys.

Corp., 50 F.3d 1261, 1265 (4th Cir.1995) (citations omitted).

The Court quickly disposes of Nanette claimsof disparate treatment. Nanette claimsthat she
was treated differently than similarly-situated employees outside her protected class, that is, non-
disabled. She contends that “many program analysts were alowed to work from home,” and
references eleven program analysts who were allowed to work from home on specific days of the
week or a specific number of hours aweek, i.e., every Monday and the third Friday of each month.
SeePl.’sCross-Mot. Summ. J. at 28 and Ex. 27. However, Nanette points to no employee who was
allowed to work from home full-time, as she requested as an accommodation. Seeid.; seeasoPl.’s
Cross-Mot. Summ. J. Ex. 4 (McGarry Dep. at 27). Thus, although the Rehabilitation Act prohibits

disparate treatment, see Cathcart v. Flagstar Corp., 1998 U.S. App. LEXIS 14496 at * 28, she has

presented no evidence that any other employee was permitted to work from home on afull timebasis
as she requested as an accommodation.

The Court now turns to Nanette's claim that the IRS violated the Act by failing to
accommodate her. A failureto accommodate claim under the Rehabilitation Act requiresthe plaintiff
to establish: (1) that she was an individual who had a disability within the meaning of the statute;
(2) that the employer had notice of her disability; (3) that with reasonable accommodation she could
perform the essential functions of the position; and (4) that the employer refused to make such

accommodations. Rhoadsv. Fed. Deposit Ins. Corp., 257 F.3d 373, 387 (4th Cir. 2001) (citations
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omitted). The first” and second elements are not at issue in this case.
As to the third element, the IRS argues that Nanette is not a “qualified individual with a
disability” because Nanette is not able to perform essential functions of the program analyst job. A

person must be ableto “ perform the essential functions of thejob, i.e., functions that bear more than

amarginal relationship to thejob at issue” with reasonable accommodation. Tyndall v. Nat’'| Educ.

Ctrs.,, Inc. of California, 31 F.3d 209, 213 (4th Cir. 1994). The plaintiff bears the burden of

demonstrating that she could perform the essential functions of her job. 1d.
The essentia functions of the program analyst position require office meetings, persona

interaction with customers and travel. See Def.’s Cross-Mot. Summ. J. Ex. 14 (job description).

®  With respect to the first element, under the Rehabilitation Act, an individua with a
disability is one who: “(i) has a physical impairment which substantialy limits one or more of
such person’s major life activities; (ii) has arecord of such impairment; or (iii) isregarded as
having such an impairment.” 29 C.F.R. § 1614.203(a). Asto thefirst element, though the IRS
now argues that Nanette is not disabled, in its Answer, the IRS admitted that Nanette is disabled.
Paragraph 45 of the Complaint, reads:

These impairments substantially limit Plaintiff in several major life activities including
breathing, walking, using her hands, sleeping, concentrating and thinking, working, and
enjoying life. However, Plaintiff can perform the essential functions of her job with
reasonable accommodation.

Compl. 1145. Inits Answer to paragraph 45, the IRS responded:

31. The dlegations of Paragraph 45 are denied, although defendant admits that plaintiff’s
impairments substantially limit her in several major life activities, but states that it does
not have information sufficient to form a belief asto whether the plaintiff is limited with
regard to each of the activitieslisted in this paragraph of the Complaint.

Answer ] 31.

Without deciding whether the IRS s Answer amounted to an admission that Nanette was
disabled under the statute, the Court will assume that Nanette was an individual with a disability
under the Rehabilitation Act.
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These essentia functions were recognized in Dr. Vinitsky’s report to the Disability and Special
Entitlements Division, dated July 10, 1998, which explained:

In addition, given her reactivity to substances which are known to be used in her workplace
(scented cleaning products, for example), the demand for time constraints, travel
requirements, and diverse socia interactions, it is extremely likely that Ms. Nanette will
frequently react to her environment at New Carrollton and will fatigue or rel apse at the present
time.

Def.’s Cross-Mot. Summ. J. Ex. 9 (emphasis added).

It is clear that Nanette's job could not be fully performed from home. According to the
testimony of Clegg Holliday, Nanette' slast official supervisor, though shewason leave at that time,
meetings were arequired part of thejob, and thejob could not be done efficiently or effectively from
home. Def.’s Cross-Mot. Summ. J. Ex. 15 (Holliday Dep. at 143). Nanette’' s own witness, Donato
Casucci, who was the Branch Chief when she returned to work in 2001, admitted that a function of
program anaystswasto meet with clients, and that such would bemoredifficult if theinteractionwas
by phone. Def.’s Cross-Mot. Summ. J. Ex. 28 (Casucci Dep. at 58-60). As explained in Tyndall,
“[€]xcept in the unusual case where an employee can effectively perform all work-related duties at
home, an empl oyee who does not come to work cannot perform any of hisjob functions, essential or
otherwise.” Tyndall, 31 F.3d at 213 (internal quotations omitted). Because Nanette's job required
some level of office attendance, some travel and diverse social interactions, even if the IRS could
have provided an office with adoor and awindow that could be opened or telecommuting, Nanette
would not have been able to perform certain essential functions of her job.

With respect to thefourth el ement, which Nanette maintainsisthe crucial element, sheargues
that the IRS failed to make reasonable accommodations for her condition by failing to offer a safe

office environment in which to work, by reecting the telecommuting alternative and by not
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reassigning her to a vacant position.

Therecord indicatesthat the IRS did not implement its“ Flexiplace” program, which allowed
employees whose job description allowed them to be away from the workplace to work from home,
until 2002. Although the program was available informally to programers, it was not available to
program analysts, such as Nanettein 1997 or 1998. See Def.’s Cross-Mot. Summ. J. Ex. 20 (Haines
Dep. at 45). In addition, the IRS at that time “did[ not] have the equipment that would allow
[telecommuting].” Pl.’s Cross-Mot. Summ. J. Ex. 4 (McGarry Dep. at 23). Moreover, as Robert
McGarry testified, “the other part of the equation wasthat [ Nanette] could[ not] comeinto the office
at any time.” Id. at 27. Clegg Holliday, Nanette's official “first in line supervisor” in early 1999,
when she was on leave, also testified that he did not think that the job of program analyst could be
done efficiently or effectively from home. See Def.’s Cross-Mot. Summ. J. Ex. 15. ( Holliday Dep.
at 143 - 145).

Nanettereferencesthefact that when shewasreinstated to her position pursuant to theinterim
MSPB award in her case in 2001, she was allowed to work from home for approximately eleven
monthswith theaid of alaptop, aprinter, and a“secured dia-inline.” See Def.’sCross-Mot. Summ.
J. Ex. 28 (Casucci Dep. at 59-67). While such accommodation may have been possible in 2001, the
record indicates that such was not available in 1997, 1998 or 1999, the relevant time period. See

EEQOC v. Stowe-Pharr Mills, Inc., 216 F.3d 373 (4th Cir. 2000) (stating, “[o]f course, the date of an

adverse employment decision isthe relevant date for determining whether a plaintiff isa‘qualified
individual with adisability’”). Nanette’'s own witness, Donato Casucci, who was the Branch Chief

when she returned to work in 2001, admitted that a function of program analysts was to meet with

1 That decision was overturned on appeal.
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clients, and that such would be more difficult if the interaction was by phone. 1d. at 58-60. While
many of the duties of the program analyst position could be performed from home, the job aso
required that she participate in office meetings and conduct field visitsto clients. Thus, the program
analyst job was not one that could effectively be effectively performed entirely from home, as
Nanette’' s accommodation required.

When Nanettefirst took leavein March of 1997, and requested atransfer from NCFB, the IRS
offered her a transfer to two locations, Crystal City and Bailey’s Crossroads. Def.’s Cross-Mot.
Summ. J. Ex. 11 (Nanette Dep. at 162-172). She first visited the Crystal City location to “test the
building” for two to three hours. 1d. at 166. She experienced muscle and joint pain thereafter. 1d.
Nanettetestified that to get to the Crystal City location she had to go through an underground garage,
amall, anail salonand adry-cleaning business. Id. Nanette could not determinewhether thereaction
was due to the office space or to the surroundings she had to cross to get to the building. 1d. at 168
(stating, “[y]our reaction to a chemical isn't aways immediate. It can be 24 hours later or even
longer, so thereaction | had, I'm not sure if it was that office space. . . or what | had to go through
to get to that building”).

When Nanette informed the IRS that the Crystal City location was unacceptable, the IRS
offered atransfer to Bailey’ sCrossroads. 1d. at 171 - 72, 163 - 64. Although she remembersthat the
Bailey’ s Crossroads building was* not acceptable,” asthe building’ sair freshener caused her to have
a headache, she does not remember whether she was in the building for aday or for afew minutes.
Id. at 163-64.

Whenthel RS explored the option of retrofitting acomputer roomfor Nanette, in aletter dated

September 3, 1997, Dr. Grace Ziem, one of Nanette' s physicians, requested nine accommodations
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that would have to be made to the room “before [Nanette] is able to attempt this,” including a
professionally approved activated charcoal air filter, awindow that opens, and anontoxic eating area.
Pl.’s Cross-Mot. Summ. J. Ex. 8. The IRS also had apprehensions about the success of the retrofit
in eliminating harmful environmental stimuli. Specifically, therecord contains notesfrom Nanette's
supervisor Clegg Holliday where he expressed several concerns, including: half of the floor that
housed the computer room would remain under construction until the end of December 1997;
“periodic electrical and mechanical construction work done in the immediate area;” the computer
room housed a*“large Uninterruptible Power Supply system with batteriesthat outgasto some extent;”
“the computer equipment itself gives off odors from time to time;” and approximately 100 people
have access to that room on aregular basis. Seeid. Ex. 24. The IRS s decision not to proceed with
the retrofit was not unreasonable in light of the fact that Nanette’ s doctor indicated that such would
be only an “attempt” and in light of the IRS s own concerns that the project would not eliminate all
environmental stimuli.

Nanette requested a transfer to 1111 Constitution Avenue. That option, however, was not
available because the building was undergoing asbestos renovation at that time. Pl.’s Cross-Mot.
Summ. J. Ex. 13 (Lehman Dep. at 10). Nanette’s contention that neither she nor her doctors were
asked “whether asbestos would be a problem for her” isdevoid of merit. In aletter dated December
15, 1997, Sheli S. Hairston, a Licensed Vocational Rehabilitation Provider with the Virginia
Department of Rehabilitative Services, recommended that Nanette have atrial period of workingin
a setting with “no neighboring construction, which produces dust and stirs up other airborne

chemicas.” See Pl.”s Cross-Mot. Summ. J. Ex. 19.
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Lastly, itisaso significant that Nanette' s physicians were uncertain that any other work site
could accommodate her conditions. For example, in 1997, Dr. Zackrison requested that Nanette be
transferred to the Tyson’ slocation or to “any other work site that has no deteriorating affect [sic] on
her medical status.” Id. Ex. 12. Inasubsequent letter, Dr. Zackrison wrote “ [ Nanette] isnot sure but
there is possible similar symptoms but probably not to the same extent at [NCFB] in the Tyson's
building.” 1d. Ex. 10. Another physician, Dr. Balbuswrote“[i]t ispossiblethat [] Nanette will have
similar reactions in other work places.” Id. Ex. 18.

Considering al of theforegoing, it merits repeating what was observed by the Merit Systems
Protection Board in its Opinion and Order entered on August 7, 2002. Def.’s Cross-Mot. Summ. J.
Ex. 3, pages 16 - 17:

“ After considering al of the evidencediscussed above, wefind that the appellant’ srequested
accommodations are, on their face, unreasonable. In fact, it isdifficult to fathom an office
environment wherein the articulated accommodations could be satisfied in total, let dlonea
federal office building that could be accessed via a chemical-free portal extending from the
appellant’ s parking spaceto her work space. Indeed, the appellant’ sown physician, Dr. Alan
Vinitsky, concluded that it was ‘unlikely’ the agency could ‘find an appropriate safe place
for her to work, given the degree of her dysfunction.” [citations omitted] The fact that the
appellant testified that she is capable of working in an office environment where several of
her requested accommaodations have been provided does not prove that the laundry list of
accommodations she has requested of the agency was reasonable.”

With regard to the issue of whether Nanette could safely perform the essential functions of
her position, the Merit Systems Protection Board observed that “in light of the breadth of the
appellant’ s requested accommodations, the difficulty in preventing an accidental exposure, the dire
consequences associated with such an exposure, and the unpredictable nature of her working

environment, we find that the appellant has failed to demonstrate that she can safely perform the

essential functions of her position.” 1d. at page 18.
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Based upon the uncontroverted factsin thisrecord, the court concludesthat Nanette hasfailed
to demonstrate that with reasonable accommodation she could perform the essential functions of her
position. While Nanette’ smedical condition isobviously unfortunate, it isonefor which reasonable

accommodeations simply could not be made under the circumstances of this case.™

CONCLUSION
For the reasons stated above, Defendant’ s Cross-Motion to Dismissor, inthe Alternative for
Summary Judgment will, by separate order, be Granted and Plaintiff’s Cross-Motion for Summary

Judgment will, also by separate order, be Denied.

October 29, 2004 /s
Date Roger W. Titus
United States District Judge

“Nanette also argues that the IRS was required to offer to reassign her to another
position, citing the provisions of former 29 C.F.R. 8§ 1614.203(g) which provides:

When a nonprobationary employee becomes unable to perform the essential functions of
his or her position even with reasonable accommodation due to a handicap, an agency
shall offer to reassign the individual to afunded vacant position located in the same
commuting area and serviced by the same appointing authority, and at the same grade or
level, the essential functions of which the individual would be able to perform with
reasonable accommodation if necessary unless the agency can demonstrate that the
reassignment would impose an undue hardship on the operation of its program. Inthe
absence of a position at the same grade or level, an offer of reassignment to a vacant
position at the highest available grade or level below the employee's current grade or level
shall be required, but availability of such avacancy shall not affect the employee's
entitlement, if any, to disability retirement pursuant to 5 U.S.C. 8337 or 5 U.S.C. 8451.

The problem with Nanette’ s position is that the accommodations she has requested are, as the
court has already concluded, unreasonable on their face. Accordingly, as did the Merit System
Protection Board, this court concludes that Nanette' s “ arguments concerning the agency’s
obligations to identify vacant, funded positions to which she could be reassigned need not be
addressed.” Def.’s Cross-Mot. Summ. J. Ex. 3, page 20.
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